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Regulatory Reform

Opening Connecticut Back up to Business

By Scott Shepard



Executive summary

In volume 1 of the Yankee Institute’s 2019 policy paper series, we designated regulatory reform as one of our top
priorities for the current legislative session, given the make-up of Connecticuts current government and the size

and content of the problems the state faces.

In this paper we explore our regulatory reform proposal in greater detail. The purpose of the proposal is straight-
forward: to reduce the costs of living and of doing business in Connecticut. That we must reduce these costs could
not be clearer: Connecticut has lost businesses and residents to lower-tax, lower-cost states for decades now. The
process has sped up materially in the wake of significant tax increases in 2011 and 2015 and by a series of govern-
ments that have shown themselves unwilling to come meaningfully to grips with the key drivers of run-away costs:

namely, pension and other retirement benefit promises to generations of government employees.

The current government has shown no more stomach for reducing those costs than has its predecessors. This
unwillingness precludes the possibility of effective tax reduction. As a result, we must all look for other ways to cut

the costs and burdens of living and working in Connecticut. One of our responses is regulatory reform.
Our regulatory reform proposal has four components.

o First, we propose that some current state workers be reassigned to a new office that will be given the task of
reviewing current regulations, with an eye toward revising or eliminating regulations that are out-of-date,

duplicative, unnecessary or otherwise inappropriate.

« Second, we propose that every agency be required to undertake a thoughtful and detailed analysis of the total
costs and total benefits expected to be created by any new regulations. Agencies should be permitted to pro-

mulgate only those rules for which the demonstrated total benefits outweigh the fully considered total costs.

« Third, we propose that agencies be required to catalog their current regulations in a manner easily accessi-
ble to businesses and residents in Connecticut, so that they can easily know what the law expects of them.
These regulation catalogs should then create safe-harbors. Entities in compliance with cataloged rules will
face no enforcement action until they are given reasonable time to comply with requirements not included

in the catalogs at the time of enforcement.

« Fourth, we propose the appointment of an objective arbiter to whom regulated entities could resort when
they feel they have been faced with excessive or inappropriately motivated inspection, enforcement, pen-
alties or other regulatory responses. This arbiter should be empowered to review complaints and to order

adjustments to regulator behavior or enforcement measures.



These are modest, thoughtful reforms designed to reduce the costs of living and doing business in Connecticut
without endangering the public good. The only target of these reforms is wasteful inefficiency. Regulations that do
more harm than good should never be promulgated. Where they have been, they should be reviewed and revised
or withdrawn. The state and municipalities should be expected to let citizens know, in clear and simple ways,
what is expected of them. Government should not be permitted to penalize businesses or residents who are acting
diligently and in good faith to follow the law because they failed to comply with some regulations that they had no
good reason to know about. And government - the authorized user of force in society — should never be able to

use that force capriciously or improperly against any member of the public it is sworn to represent.

Everyone, of every political persuasion, should be ready to get on board with these reforms.
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Introduction

Connecticut is worse than broke; it started 2019 with a
$1.7 billion structural budget deficit that is forecast to
rise steadily in coming years. The state’s economic plight
arises in large part because it has raised taxes so much
that businesses and individual taxpayers are heading

for more friendly states. General Electric, Rogers and
other big corporations warned the state in 2015 that if
it raised the corporate tax rates as proposed, they would

leave.! It raised them; they left.?

Connecticut must make itself a more attractive — read:
less expensive — business location if is to retain the tax
base that remains, or hope to attract vibrant new busi-
nesses. If it will not in this session do so by lowering net
taxes, it must do it by other means. One readily avail-

able method is regulatory reform.

Regulatory reform is a way to make the state a more
attractive business location on the cheap. Regulation is
an inevitable feature of the modern state; many business
and private activities have spillover effects that mod-
ern governments have elected to police by regulation.
Thoughtful, sensible and carefully constrained regula-
tion can be a positive good. But overbroad, confusing
and punitively-enforced regulation does significant and
lasting harm by crippling enterprises that provide jobs,
paychecks, benefits, goods and services. Like those they
regulate, regulators are capable of error, and the reg-
ulatory process — like the fields it regulates — is hardly
infallible; all are susceptible to errors, flaws and faults.
They benefit from the guidance provided by thoughtful-
ly-constructed regulatory rules and processes. For too
long, these rules and processes have been either over-
looked or underdeveloped in Connecticut. The propos-

als below seek to rectify that oversight.

Proposal

Our package has four features. They are aimed at re-
viewing already enacted legislation to ensure its propri-
ety and effectiveness; evaluating proposed regulations
to ensure they will do more good than harm; compiling
and publishing regulatory rules in easily accessible ways
to minimize the costs and burdens of compliance; and
establishing protections to avoid unfair, capricious or
otherwise inappropriate regulatory enforcement. Each

provision is reviewed in some detail below.

Establish an office of
regulatory review with
the power to revise or
repeal inapt regulations

Whenever a business or individual in Connecticut
must waste time or money to comply with unnecessary,
overbroad, outdated, vague or otherwise inappropriate
regulations, our state is mistreating its people. Whenev-
er a potential entrant declines to move to Connecticut
because of its unfavorable regulatory regime and the
costs it engenders, that is a missed opportunity for our
state’s economy to grow. Whenever hiring is stifled or a
current resident leaves the state, the economy declines.

Bad regulation hurts everyone in Connecticut.

At present, Connecticut lacks a sufficiently effective
mechanism through which residents and businesses can
seek reliable relief from bad regulation. Connecticut’s
Administrative Procedure Act® provides that parties can
petition for repeal or amendment of regulations in the
same way they may petition for their promulgation.*
This mechanism, though, is insufficient. Agencies prefer
to promulgate new regulations rather than to amend or

withdraw the regulations it has enacted. As neighbor-



ing’ and sister states® and the federal government have
all realized,” careful regulation that protects the public
while maintaining a good business environment and
standard of living for all residents requires the primary
responsibility for culling ill-advised or over-extensive
regulations should be placed in an agency other than

the one that promulgated those regulations.

Connecticut should create within the executive branch
an Office of Regulatory Review (ORR). The ORR would
be tasked with reviewing and—when appropriate—re-

vising or revoking flawed regulation.

This regulatory-review process should be responsive to
pressing public concerns while undertaking a systemat-
ic and comprehensive review of the state’s entire regula-
tory regime. It could open itself to public participation
by receiving and acting upon reasonable petitions by
members of the public seeking regulatory reform, as
well as reviewing any petitions for reform made to other
agencies.® These petitions would identify the regula-
tion(s) challenged, the reasons for the challenge and
any evidence supporting the challenge. The ORR would
review these petitions in a timely, statutorily-defined

manner and period.

If it found the petition plausible under a generally
accepted, court-approved standard, the ORR would
undertake a notice-and-comment process and either
issue a revised regulation or repeal the regulation, as it
deemed appropriate at the end of the review process.’
Any failure to participate meaningfully by an agency
within a reasonable, established period should result in
a suspension of the regulation until the agency complies
and participates fully. Alternatively, or in addition at its
discretion, the ORR could be authorized to institute a
contested case'” between the petitioner and the agen-

cy that had promulgated the regulation, with an ORR

representative as the hearing officer and the fate of the

regulation determined by the proceedings.

As for a systemic review, the ORR should be tasked with
reviewing all existing regulations to see whether they
achieve their stated purposes effectively and efficiently.
Where regulations are inefficient or unnecessary, they
should be revised or withdrawn, under the appropriate
review of the Legislative Regulation Review Commit-
tee.!! A similar effort in Rhode Island encompassed a
complete consolidation of the regulatory code of the
state and resulted in the withdrawal of more than 5,300

pages of regulations within just a few years.12

This office could also be empowered to review Con-
necticut law to identify legal reforms that would boost
the state’s competitiveness or attractiveness to business
or other investment without adding to state spending.
The office would conduct its own studies into potential
reforms and undertake a comment process, after which
it would, if appropriate, propose draft legislation to
revise the relevant statute(s). This proposed legislation
would be referred to the relevant legislative committee
for consideration, along with a report in support of the
reforms written by the ORR. The office’s remit in this
field would be limited to proposed statutory reforms
that would demonstrably improve the business climate
in Connecticut by reducing the overall cost of living or
doing business in the state and would either decrease

state spending or have no impact on it.

Require mandatory
cost/benefit analyses for

all new regulations

The ORR then would have the task of reviewing already

existing regulations to weed out errors and inefficien-



cies. It would also, along with Connecticut’s other exec-
utive agencies, play a central role in ensuring any new
regulations passed in Connecticut were likely to provide
a net benefit. It would achieve this by supervising a new
obligation on agencies to conduct cost/benefit analyses
of any proposed regulations, and to promulgate only
those regulations the agency and the ORR independently
found to be of more value than expense to the state, using

objective and neutrally applied measurement criteria."

Connecticut would not have to develop cost/benefit
metrics on its own. A variety of good, well-tested mod-
els abound. These include the Washington State model,
developed by the Washington State Institute for Public
Policy,'* a non-partisan organization instituted by the
Washington state government in 1982. That Institute is
endorsed by the Pew Charitable Trusts and the MacAr-
thur Foundation.”” Connecticut has worked extensively
with those organizations through the Pew-Macarthur
Results First Initiative, earning high praise and improv-
ing results in some narrow areas of state administration,
especially in bringing proven, evidence-based programs
to criminal and juvenile justice.' The Institute has
developed and regularly updates free documentation
describing the computational procedures used by the

Institute in its cost/benefit analyses.”

The federal government can also provide useful models
and guidance. The Office of Information and Regula-
tory Affairs was established within the Office of Man-
agement and Budget in 1980." Since 1981, through
repeated changes in administration, it has been con-
ducting cost/benefit analyses on proposed and standing
regulations, rejecting or modifying those that have or
would result in a net loss to American society."”” This
office’s function through decades provides a wide range

of useful models and experience.

While many design options are available for adoption
or modification, a few central tenets should guide the
development of the ORR’s cost/benefit analysis capacity.
The office should have both a mandate and an obliga-
tion to review all proposed regulations and, per the last
section, any extant regulations for which reasonable
petitions for modification and withdrawal are received.
It should determine whether the public good will be en-
hanced or undermined by the promulgation or contin-
ued application of the relevant legislation. This review
should occur, for proposed regulations, before those
regulations are presented to the attorney general for
review of legal sufficiency,” so that regulations deemed
more costly than beneficial by the ORR would never
reach the attorney general’s office. This cost/benefit
analysis portion of the regulatory review process should
be subjected to the same review and comment obli-
gations required at other stages.’ Where possible, the
analysis should include consideration of a variety of op-
tions for achieving the regulatory goal, and an explana-
tion of which option is preferred on a cost/benefit basis.
Where more than a single option is not available, then
the promulgating agency should be required to explain
why no other options can be considered; in these cases,
the cost/benefit analysis should be performed against
the status quo. When the regulation reaches the attor-
ney general, that office should include in its review of
legal sufficiency an evaluation of whether a cost/benefit
analysis has been undertaken, though without having to
scrutinize the technical details of an actually conducted
analysis. The attorney general should reject as unlawful-
ly submitted any regulations that have not successfully

passed such analysis.

In undertaking its analysis, the ORR should be required
to establish objective metrics about how to value vari-
ous aspects of cost and benefit, and most importantly,

to apply the same methods and values when calculating



costs and benefits. If cost calculations are constrained
to immediate effects, then benefit calculations must be
similarly constrained. If the cost or benefit calculations
consider tertiary, long-term or hard-to-quantify effects,
then the other calculation must be similarly sweeping.
All values must be given the same weight and economic
significance “on each side of the equals sign” each time
an analysis occurs. Only then can the analysis meaning-
fully determine whether a regulation is really in the best
interest of the state and its people. Finally, if ORR finds
itself unable to conduct a sufficient cost/benefit analysis
because of lack of information, the regulation should be
repealed or withdrawn and sent back to the proposing
or promulgating agency to provide sufficient informa-

tion to allow credible and valuable analysis.

While establishing both the ORR and the cost/benefit
analysis process, the legislature should take the oppor-
tunity to strengthen other aspects of the regulatory
review process. Most vitally, it should withdraw the
“deemed-approved” provisions from both the attorney
general’s review process” and the Legislative Regulation
Review Committee.”® These legal and legislative reviews
are vital steps that should be taken seriously and con-
ducted consciously, not occasionally and in the breach.
The state should not be using its monopoly on power

to force its citizens to do anything that no state law-
yers have actively determined the state has the right to
require. Respect for the legislative nature of regulation
creation, and therefore for both the separation of pow-
ers and the responsibility of the legislature to affirm and
take ownership of any state acts with legislative content,
is demonstrated and preserved by actual legislative
review and action. It is not achieved by meaningless,
ownership-avoiding “deemed-approved” mechanisms.
In fact, “deemed approved” processes are worse than
useless; they provide the veneer of review and of legal

and legislative propriety where none has been earned.

Establish regulatory
safe harbors

Regulatory agencies should be expected to have a solid
sense of what sort of regulations they have promul-
gated, how those regulations work together and how
they affect the regulated community. They should be
required to conduct an audit of all of their regulations.
As a first step, and in keeping with and advancement of
the two previous proposals, the agencies should inde-
pendently review their regulatory portfolios for dupli-
cation, antiquation, overbroadness, vagueness and other
weaknesses, and voluntarily revise or withdraw any that

are unnecessary or defective.

Having completed its audit and weeded out the most
troublesome regulations, each agency should then
make public access to information about the agency’s
regulatory rules as easy as possible. It should publish
to the web a complete list of all regulations enforced by
the agency, including a title, short explanation of the
regulation, and a link to the relevant language and any

supporting or explanatory authority.

Then it should compile “safe-harbor” regulatory-com-
pliance worksheets. Ultimately, a regulated entity
should be able to go to the agency’s website, identify the
type of regulated entity that it qualifies as, and be pre-
sented with a list of regulations to which it is subjected
by that agency. The regulated entity would then have
been put, or be construed at law to have been put, on
reasonable notice that it must comply with all of the list-
ed regulations. A failure to comply with those safe-har-
bor regulations could reasonably result in enforcement

actions, penalties and other appropriate sanctions.



For regulations that do not appear on a regulated en-
tity’s safe-harbor list, though, immediate penalties for
non-compliance are not appropriate. Businesses should
not be expected to be more familiar with an agency’s
regulations than that agency itself is. If the agency has
not identified a regulation as applicable in the relevant
safe-harbor list, then the regulated entity is not reason-
ably on notice about that regulation. Once identification
occurs, as by the agency pointing out the regulation to
the regulated entity and/or adding the regulation to the
list and informing relevant parties of the addition, then
enforcement begins to become appropriate. Enforcement
starts only after giving the regulated, and now notified,
entity a reasonable period in which to efficiently and

cost-effectively comply with the regulation.

Here is an illustration of how this process might work.
An agency that regulates building codes might initial-
ly write a single safe-harbor list for all of its regulated
businesses. Then, as time permits, it might break that
initial safe-harbor list down into food-serving busi-
nesses and non-food-serving businesses. Then it might
make a new list for organizations that open them-
selves to the public but do not conduct business. As
the opportunity permits, the agency can make the lists
increasingly specialized and specific to various types of

regulated entities.

Meanwhile, when trying to figure out with which reg-
ulations it must comply, a regulated entity would go to
the agency’s website, identify the activities it undertakes
and receive one or more safe-harbor regulation lists. It
would then be obliged to follow those regulations to the
extent they have been described on the safe-harbor list.
They could also sign up to receive notifications any time
new, more specific lists pertinent to them were pub-
lished, or new regulations were added to their safe-har-

bor list. Upon these notifications, they would have a

reasonable period in which to comply with the newly
identified regulations.

An exception to the safe-harbor list enforcement-
and-penalty rule could be established with regard to
regulations that would be common sense even without
appearing on a list or without notification. Compliance
with these common-sense mandates should only be
required to the extent that common sense also dictates
the response. In other words, common sense tells the
average business owner that it would be a violation to
have bare wires exposed to employees or customers,
and that bare wires might result in an immediate penal-
ty. Common sense, however, would not put a regulated
party on notice that wires must be ensconced in any
particular thickness of covering. A regulation specifying
some specific thickness of covering would have to be
included on the safe-harbor list before penalties could
be levied for failure to comply with that specific detail

of the rule.

It would be sensible to suspend an agency’s non-emer-
gency regulation-promulgation power until it had com-
pleted its regulatory audit and published a reasonable

base set of safe-harbor lists.

A regulatory ombudsman

Agencies enforcing regulations of which regulated
entities have not reasonably been made aware is unfair.
Unfairness can also arise from overzealous enforce-
ment, or overlarge penalties for compliance failures even
when some enforcement and penalty are appropriate.
Regulators should be required to be both objective and
measured in ensuring entities follow state regulations.
Overenforcement against any regulated entity, whatever
the motivation, does a wrong to the entity and to the
people of Connecticut by making the state a less amena-

ble place for imaginative and innovative economic



development, or for rising and increasingly lucrative em-
ployment. No one wins from out-of-control regulation.
A simple way to decrease overzealous regulatory
enforcement is to empower some neutral arbiter or
office within the executive branch to receive and review
claims of inappropriate enforcement. It would adjust
penalties or instruct regulators to modify their enforce-
ment behaviors. This neutral arbiter could optimally be
included as an official within ORR, but could find a role

in another office.

In structuring a role for this arbiter, the state can look
to the U.S. Small Business Administration, which not
only has instituted an Office of National Ombudsman
to provide some of these services to small businesses at
a national level, but has also provided model legislation

for creating similar posts at the state or local level.**

Conclusion

Connecticut must find ways to regain its station as an
attractive place to build and locate businesses and to
start lives and raise families. We have accumulated in
past decades financial obligations that many other states
have not; paying those off is a burden those states do

not face. Our state lacks some urban features that are

drawing cards for two of our closest neighbors, and we
have no way to develop such features. We must rec-
ognize these challenges, and make ourselves competi-
tive and attractive in other ways. One way - sensible,
necessary and achievable - is to push Connecticut’s
regulatory costs below those of neighboring and com-
petitor states, without undermining our state’s standard
of living. We can do it. This policy paper explains how

to start.

Yankee Institute strives to contribute constructive, con-
crete proposals to address the real and growing challenges
confronting our state. The priorities we have set forth
here are ones that we think are consonant with the tenor
of the times, and are designed to achieve practical results.
We remain committed to working with everyone who
shares our dedication to ensuring that Connecticut can
prosper and all its people thrive. We invite the governor,
legislators and concerned citizens to reach out to us at
any time. We report regularly on our work and on the
state of the state throughout the legislative session and

beyond on our web site: Yankeelnstitute.org. Meanwhile,

keep an eye out for additions to Yankee Institute’s 2019

Policy Paper Series in coming weeks and months.


http://yankeeinstitute.org/
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